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MEMORANDUM OPINION AND ORDER

These five consolidated cases concern recent actions taken by the President and the State
Department to restrict the issuance of visas and entry of certain classes of foreign nationals into
the United States due to the COVID-19 pandemic. On March 20, 2020, the State Department
temporarily suspended routine visa services at consular offices and embassies worldwide due to
the pandemic, allowing only “emergency and mission critical visa services.” Then, on April 20,
2020, the President issued Presential Proclamation 10014, which suspended the entry of all
immigrants into the United States for two months unless they qualified for an exception to the
Proclamation. That Proclamation was followed two months later by Presidential Proclamation
10052, which extended the entry suspension for immigrants until December 31, 2020, and also
suspended the entry of foreign nationals seeking admission on temporary nonimmigrant visas, with

limited exceptions.
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The State Department has interpreted Proclamations 10014 and 10052 to suspend not just
entry, but also the review and adjudication of visas for applicants who are covered by the
Proclamations and not subject to any of their exceptions. Consequently, at posts that have not
resumed routine operations, visa processing and issuance have been suspended unless the applicant
is both (1) eligible for an exception to the Proclamation and (2) considered “mission critical.”
Though these are distinct requirements, the exceptions to the Proclamations appear to heavily
inform the types of applications considered to be mission critical. The State Department has begun
a phased reopening since July 15, 2020, but even at posts that have resumed routine operations,
the processing and issuance of covered, non-exempt visas remains suspended pursuant to the
Department’s interpretation of the Proclamations.

Plaintiffs in these five consolidated actions are approximately 1,076 visa applicants, visa
sponsors, and their derivative beneficiaries who represent various immigrant and nonimmigrant
visa categories that are subject to the Proclamations’ suspension of entry. Plaintiffs have all filed
motions for preliminary injunctions and temporary restraining orders, seeking to preliminarily
enjoin Defendants from implementing or enforcing the Proclamations, and two of the actions seek
to certify six putative subclasses. Plaintiffs all challenge the validity of the Proclamations on
various statutory and constitutional grounds, and they assert that the State Department’s
suspension of the processing and issuance of non-exempt visas pursuant to the Proclamations
violates the Administrative Procedure Act.

In addition, a subset of Plaintiffs (“DV-2020 Plaintiffs”) raise several challenges that are
specific to one category of immigrant visas—diversity visas. The DV-2020 Plaintiffs’ opportunity
to receive diversity visas and immigrate to the United States will permanently expire on September

30, 2020, unless Defendants process and issue their visas by then. Diversity visa applications are
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not currently being adjudicated, however, because they are, in general, ineligible for an exception
to the Proclamation and not considered mission critical. These Plaintiffs assert that the processing
and adjudication of their visas has been unreasonably delayed, and that the State Department’s
exclusion of this category from its guidance regarding mission critical services is arbitrary.

For the reasons discussed below, the court grants in part and denies in part Plaintiffs’
motions for preliminary relief. Specifically, the court rejects Plaintiffs’ statutory and constitutional
challenges to the Proclamations, but holds that Plaintiffs are substantially likely to succeed on their
claims that (1) the State Department’s policy of not reviewing and adjudicating non-exempt visas
is not in accordance with law, is in excess of statutory authority, and is arbitrary and capricious;
(2) the State Department’s non-processing of 2020 diversity visa applications constitutes agency
action unreasonably delayed; and (3) the State Department’s exclusion of 2020 diversity visa
applications from its guidance on mission critical services is arbitrary and capricious. The court
further concludes that the DV-2020 Plaintiffs have met the additional requirements for preliminary
injunctive relief pursuant to the court’s equitable authority and 5 U.S.C. § 705, but the Non-DV
Plaintiffs in Gomez have not. In light of the foregoing, the court denies without prejudice the
pending class certification motions as they pertain to the putative diversity visa classes, and defers
ruling on the Gomez Plaintiffs’ motion for class certification as it pertains to the other four putative
subclasses of Non-DV Plaintiffs.

I. BACKGROUND

A. Relevant Visa Categories

Broadly speaking, a foreign national wishing to enter the United States must first obtain a
visa from the State Department. A visa is a travel document that allows its holder to travel to a

port of entry and request permission to enter the United States, but it does not guarantee the right
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to enter the country. See Almagrami v. Pompeo, 933 F.3d 774, 776 (D.C. Cir. 2019); Trump v.
Hawaii, 138 S. Ct. 2392, 2414 (2018) (explaining the “basic distinction” between visa issuance
and entry “that runs throughout the INA”); 8 U.S.C. § 1201(h). There are two overarching
categories of visas: immigrant and nonimmigrant. Nonimmigrant visas are issued to foreign
nationals seeking to enter the United States on a temporary basis for tourism, business, medical
treatment, and certain types of temporary work. Immigrant visas are issued to foreign nationals
intending to relocate permanently to the United States. See United States v. Idowu, 105 F.3d 728,
731 (D.C. Cir. 1997); Requirements for Immigrant and Nonimmigrant Visas, U.S. CUSTOMS &
BORDER PROTECTION (Jan. 3, 2018).! Six visa categories are relevant for this case.
Family-Based Immigrant Visas. Under the family-based immigrant visa program, a
U.S. citizen or lawful permanent resident may “sponsor” a foreign-national relative (the
“beneficiary”) for an immigrant visa. See 8 U.S.C. §§ 1151, 1153(a). The sponsor may also
petition for visas for certain relatives (“derivatives”) of the principal beneficiary. Id. §§ 1153(d),
1154(a). A family member seeking to sponsor a beneficiary must file a petition with the United
States Citizenship and Immigration Services (“USCIS”). Once the petition is approved, USCIS
will forward the visa petition for consular processing. Most approved visa applicants must then
wait in a queue, determined by the applicant’s country of origin and his or her relationship with
the visa sponsor. See id. § 1153(e); 22 C.F.R. §§ 42.51(a), 42.52(a)—(c); 9 FAM 504.1-2(c)—(d).
When the applicant reaches the front of the queue, he or she completes the visa application,

provides supporting evidence, pays the requisite fees, and attends an in-person interview with a

! Available at https://www.cbp.gov/travel/international-visitors/visa-waiver-program/requirements-immigrant-and-
nonimmigrant-visas.
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consular officer, who issues the visa upon finding that the beneficiary is eligible and merits the
visa. 8 U.S.C. § 1201; 22 C.F.R. § 42.73; 9 FAM 504.1-2(d), 504.1-3.

Diversity Immigrant Visas. Congress has reserved 55,000 “diversity” immigrant visas
each year to randomly selected individuals from countries with historically low levels of
immigration into the United States. See 8 U.S.C. § 1151(e); id. § 1153(c)(1)(A). Eligible
applicants enter a “lottery” held once each fiscal year. Id. § 1153(c); 22 C.F.R. § 42.33. Demand
regularly outstrips supply: in Fiscal Year 2018 there were approximately 14.7 million qualified
entries. See Pls.” Mem. in Supp. of Pls.” Mot. for a Prelim. Inj., Gomez v. Trump, No. 20-cv-1419
(APM), ECF No. 53-1 [hereinafter Gomez P Mem.], at 5. A lottery winner or “selectee” must
complete a visa application and schedule a consular interview, and “if he meets the criteria to
obtain one, the State Department shall issue him a diversity visa.” Almagrami, 933 F.3d at 777
(cleaned up). If the selectee does not receive a visa by the end of the fiscal year, however, he is
out of luck: “Because the diversity visa program restarts each fiscal year, consular officers may
not issue diversity visas after midnight on September 30 of the” fiscal year in which the visa
applicant was selected. Id. A diversity visa is generally valid for six months after issuance.
8 U.S.C. § 1201(c).

H-1B Nonimmigrant Visas. The H-1B category enables U.S. employers to hire qualified
foreign professionals in “specialty occupation[s]” requiring “theoretical and practical application
of'a body of highly specialized knowledge” and a “bachelor’s or higher degree.” Id. §§ 1184(i)(1),
1101(a)(15)(H)(1)(b). An employer seeking to hire an H-1B worker must first file a labor condition
application with the Department of Labor, identifying the specialty occupation position, the
location of employment, and attesting that the employer will pay the worker prevailing wage rates.

See id. § 1182(n)(1)(A)—(D); 20 C.F.R. §§ 655.730(c)(4), 655.731(a). After the application is
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approved, the employer may file a petition with USCIS to classify the foreign worker as an H-1B
nonimmigrant. See 8§ U.S.C. § 1184(c)(1); 8 C.F.R. § 214.2(h)(4)(ii1)(B)(1). Once USCIS
approves the petition, the worker may apply for an H-1B visa at a U.S. embassy or consulate,
which will grant the visa, provided the application is complete and the worker is not otherwise
ineligible to receive a visa. 9 FAM 402.10; 8 U.S.C. §§ 1182, 1201(g); see also Almagrami, 933
F.3d at 776. Spouses and minor children of H-1B workers may obtain derivative H-4 visas.
8 U.S.C. § 1101(a)(15)(H).

Immigrant Visas Based on Permanent Labor Certification. While the H-1B program
only allows for temporary work in this country, an employer may also petition for the classification
of a foreign national seeking admission to the United States based on an offer of permanent
employment as a skilled worker or a member of a profession holding an advanced degree. See id.
§§ 1153(b)(2)(A), 1153(b)(3)(A)(1), 1154(a)(1)(F). Before doing so, the employer must obtain a
labor certification from the Department of Labor stating that there are no qualified, able, and
willing United States workers available to fill the employer’s job opportunity, and the employment
of the beneficiary will not adversely affect the wages and working conditions of similarly
employed workers in the United States. See id. §§ 1153(b)(3)(C), 1182(a)(5)(A)(1)(I)—(11); Patel
v. Johnson, 2 F. Supp. 3d 108, 113—14 (D. Mass. 2014).

H-2B Nonimmigrant Visas. An H-2B petition allows an employer to hire foreign
nationals “to perform . . . temporary service or labor” in non-specialized, non-agricultural sectors
“if unemployed persons capable of performing such service or labor cannot be found in this
country.” 8 U.S.C. § 1101(a)(15)(H)(ii)(b); see also 8 C.F.R. § 214.2(h)(6). To hire an H-2B
worker, an employer must certify to the Department of Labor that it has attempted to recruit

domestic workers for the position, that no such workers are available, and that the temporary
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employment of an H-2B worker will not adversely affect the wage rates or working conditions of
similarly employed domestic workers. See 8 C.F.R. §§ 214.2(h)(6)(ii1))(A)—~(D), (6)(iv)(A); id.
§ 655.0 et seq. If the certification is approved, the employer may file a petition with USCIS. Id.
§ 214.2(h)(6)(i11)(E).

J Nonimmigrant Visas. The J visa category allows approved individuals to participate in
work- and study-based exchange visitor programs. See 8 U.S.C. § 1101(a)(15)(J); 22 U.S.C.
§§ 2451, et seq. Regulations establish 15 categories of exchange program eligibility, including
trainees, teachers, au pairs, and summer work and travel for foreign students. 22 C.F.R. §§ 62.1,
62.4. J visa applicants must be sponsored by designated entities, which include government
agencies, academic institutions, businesses, and non-profits. /d. §§ 62.3, 62.5-13, 62.15.

L Nonimmigrant Visas. The L visa program allows multinational corporations to sponsor
visas for temporary intracompany transfers to the United States of foreign managers and executives
(L-1A visas) or employees with certain “specialized knowledge” about the petitioning company
(L-1B visas). See 8 U.S.C. § 1101(a)(15)(L); 8 C.F.R. §§ 214.2()(1)(i1)(B)—(D).

B. The State Department’s COVID-19 Guidance

On March 20, 2020, the State Department “temporarily suspend[ed] routine visa services
at all U.S. Embassies and Consulates” due to COVID-19, but continued to require posts to provide
“emergency and mission critical visa services” as resources allowed. See Certified Admin. R.
(“CAR”), ECF No. 103-1 [hereinafter CAR], at 12—14 [hereinafter “COVID-19 Guidance]. The
State Department included as “mission critical or emergency services”:

[t]he processing of certain non-immigrant visas such as diplomatic
and official visas, H-2 visas associated with food supply, certain
medical professionals, air and sea crew and medical emergencies, .
. . [and] cases in which an applicant is not protected by the Child

Status Protection Act and is at risk of losing eligibility for a visa in
his or her current category . . ., spouses and unmarried children of
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U.S. citizens, as well as visas for adopted children, Afghan and Iraqi

Special Immigrant visas, certain medical professionals, and medical

emergencies.
Defs.” Opp’n to Pls.” Mots. for Prelim. Inj., ECF No. 94 [hereinafter Defs.” Opp’n], Decl. of
Brianne Marwaha, ECF No. 94-1 [hereinafter Marwaha Decl.], § 8.

Between March 20 and July 15, 2020, “[p]osts [did] not have the authority to resume

normal visa operations even if the host country ha[d] lifted most restrictions.” CAR at 23, 35.
Since July 15, however, the State Department has permitted posts to “begin a phased approach to

2

the resumption of routine visa services.” CAR 35. The phased reopening, termed “Diplomacy
Strong,” is “based on local health and safety conditions,” and includes four operational tiers. CAR
36. In Phases Zero and One, posts “may continue processing only emergency and mission-critical
... cases, as resources and local conditions allow.” CAR 36, 38. Phase Two allows for a partial
resumption of routine services, and Phase Three allows for full resumption. CAR 37-39. Each
phase includes detailed guidance regarding the types of visa categories posts should prioritize for
processing. CAR 36-39.

C. Proclamation 10014

On April 22, 2020, the President signed Presidential Proclamation 10014, which
temporarily suspends the entry of immigrants into the United States pursuant to 8 U.S.C. § 1182(f)
and 8 U.S.C. § 1185(a). 85 Fed. Reg. 23,441 (Apr. 22, 2020). The Proclamation supplies three
justifications for the action. First among those is to address the damage to the economy caused by
the COVID-19 pandemic. See id. at 23,441-42. The Proclamation states that “we must be mindful
of the impact of foreign workers on the United States labor market, particularly in an environment

of high domestic unemployment and depressed demand for labor,” and highlights the need to

protect in particular “workers at the margin between employment and unemployment, who are
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typically ‘last in” during an economic expansion and ‘first out’ during an economic contraction.”
Id. at 23,441. Second, the Proclamation notes that “introducing additional permanent residents
when our healthcare resources are limited puts strain on the finite limits of our healthcare system
at a time when we need to prioritize Americans and the existing immigrant population.” Id. at
23,442. And third, the Proclamation explains that a pause on entry is required “so that consular
officers may continue to provide services to United States citizens abroad.” Id. at 23,441.

Accordingly, Proclamation 10014 suspended for two months the “entry into the United
States” of most immigrants abroad who did not already have a valid immigrant visa or travel
document as of April 23, 2020. 85 Fed. Reg. at 23,442-43 §§ 1, 2(a), 5. The Proclamation is
subject to certain exceptions, including that “any alien whose entry would be in the national
interest, as determined by the Secretary of State, the Secretary of Homeland Security, or their
respective designees,” is eligible to seek entry. 85 Fed. Reg. at 23,443 § 2(b)(ix). The Secretaries
of State and Homeland Security are tasked with implementing the Proclamation as it applies to
visas and entry, respectively, though consular officers are directed to determine, “in their
discretion, whether an immigrant has established his or her eligibility for an exception” to the
Proclamation. Id. at 23,443 § 3.

D. Proclamation 10052 and the National Interest Exception

On June 22, 2020, the President issued Proclamation 10052, which extended Proclamation
10014 and also suspended the entry of various nonimmigrants through December 31, 2020.
85 Fed. Reg. 38,263, 38,263—67 (June 25, 2020). The President announced that the Secretaries of
Labor and Homeland Security had reviewed nonimmigrant programs and “found that the present
admission of workers within several nonimmigrant visa categories also poses a risk of displacing

and disadvantaging United States workers during the current recovery.” Id. at 38,263.

10
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Proclamation 10052 acknowledges that “[u]nder ordinary circumstances, properly administered
temporary worker programs can provide benefits to the economy,” but explains that “under the
extraordinary circumstances of the economic contraction resulting from the COVID-19 outbreak,
certain nonimmigrant visa programs authorizing such employment pose an unusual threat to the
employment of American workers.” Id.

According to the Proclamation, “[t]he entry of additional workers through the H-1B, H-
2B, J, and L nonimmigrant visa programs,” in particular, “presents a significant threat to
employment opportunities for Americans affected by the extraordinary economic disruptions
caused by the COVID-19 outbreak.” Id. at 38,264. The Proclamation cites various figures in
support of this finding, noting that “between February and April of 2020, more than 17 million
United States jobs were lost in industries in which employers are seeking to fill worker positions
tied to H-2B nonimmigrant visas,” and “more than 20 million United States workers lost their jobs
in key industries where employers are currently requesting H-1B and L workers to fill positions.”
Id. at 38,263—64. The Proclamation also highlights that “the May [2020] unemployment rate for
young Americans, who compete with certain J nonimmigrant visa applicants, has been particularly
high,” and that “[t]emporary workers are often accompanied by their spouses and children, many
of whom also compete against American workers.” Id.

Based on these findings, the Proclamation suspends the entry of foreign nationals seeking
entry pursuant to H-1B, H-2B, L, and certain J nonimmigrant visas, unless they are eligible for an
exception, including a national interest exception. /d. at 38,264—65 §§ 2, 3. Proclamation 10052
also instructs the Secretaries of State, Labor, and Homeland Security to “establish standards to

define categories of aliens covered by [the national interest exception] of [the] proclamation.” /d.

11
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at 28,265 § 4(1); see also Gomez v. Trump, No. 20-CV-01419 (APM), 2020 WL 3429786, at *2 n.2
(D.D.C. June 23, 2020).

Since then, the State Department has published guidance listing various scenarios in which
an applicant in a covered visa category may qualify for a national interest exception to
Proclamations 10014 and 10052. CAR 167—174. Under this guidance, certain H-1B, H-2B, J, and
L nonimmigrant visa applicants who also meet additional criteria may qualify for a national
interest exception; however, there appear to be no specific national interest exceptions available
for diversity visa applicants or family-based visa applicants, except for minors who are at risk of
aging out of their visa classification. CAR 173-74.

E. Defendants’ Implementation of Proclamations 10014 and 10052 and the
COVID-19 Guidance

The State Department has interpreted the Proclamations to suspend not only entry but also
the issuance of visas in categories covered under the Proclamations and not subject to one of the
enumerated exceptions. See CAR 38 (“Presidential Proclamation 10052 suspended the issuance
of nonimmigrant visas in the H-1B, H-2B, L, and J-1. . . classifications until December 31, 2020,
with certain exceptions.”); CAR 28 (“This [Proclamation] effectively suspends issuance of certain
H-1B, H-2B, J (for certain categories within the Exchange Visitor Program), and L” visas.); CAR
24 (“The issuance of many immigrant visas . . . was suspended by Presidential Proclamation”
10014.); CAR 36 (explaining that “Presidential Proclamation . . . 10014 suspending issuance of
certain immigrant visas has been extended through at least December 317).

Based on this interpretation, the State Department has instructed consular posts that “[o]nly
[visa] applicants that [the] post believes may meet an exception to the [Proclamation], including
the national interest exception, and that constitute a mission-critical category should be adjudicated

at this time,” and that officers “may not issue any [visas] that are not also excepted under the

12
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[Proclamation].” CAR 24 (emphasis added); see also CAR 32 (“Posts may continue to schedule
mission critical and emergency immigrant and nonimmigrant visa interviews as resources allow
..., but should applicants not qualify for an exception under the relevant presidential
proclamation, including in the national interest, post should refuse the case . . . .”); CAR 44
(“Under P.P. 10014, consular officers may continue to process visa applications for individuals
who are expressly excepted from the Proclamation . . . .”).

Thus, for consular posts that have not resumed routine visa services, the State Department
has suspended processing and issuance of covered visas unless they (1) are eligible for an
exception to the Proclamations, and (2) qualify for mission critical or emergency services under
the State Department’s COVID-19 Guidance. Though these two requirements are distinct, see
Marwaha Decl. § 7, they appear to overlap, with the “exceptions to the Presidential Proclamations”
being “used as a guide for additional mission-critical or emergency travelers.” CAR 38; see also
CAR 189 (“Mission-critical immigrant visa categories include applicants who may be eligible for
an exception under these presidential proclamations.”); CAR 70 (“[C]onsular managers may, in
their discretion, determine that a specific H-1B, H-2, J, or L application that is likely to meet the
... national interest exception to P.P. 10052 or another exception is also ‘mission critical.’”).
Conversely, if a visa category “fall[s] under the proclamation” and is not eligible for an exception,
then it “would not be considered mission critical,” and a visa application “would not move
forward.” 8/27/2020 Oral Arg. Tr., ECF No. 122 [hereinafter 8/27/2020 Arg. Tr.], at 87.

Posts that have resumed routine visa services since July may process cases that are not
designated as mission critical pursuant to a detailed prioritization scheme, see CAR 3641, but
those posts are still forbidden from “resum[ing] routine processing of [covered] visa

classifications, unless the applicant qualifies for an exception under [Proclamations 10014 and

13
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10052], until given a specific instruction to do so.” CAR 38; see also CAR 36. This policy of
suspending all processing and issuance of visas in categories covered by the Proclamation and not
subject to an exception is referred to as the “No-Visa Policy.”?

F. The Application of Defendants’ COVID-19 Guidance and No-Visa Policy to
Diversity Visa Applicants

The State Department has issued only approximately 12,000 Fiscal Year 2020 diversity
visas, meaning that approximately 43,000 visas are still available to DV-2020 selectees. See
8/27/2020 Arg. Tr. at 68. Those selectees must receive visas by the end of the fiscal year,
September 30, 2020, or their opportunity to immigrate to the United States will vanish. 8 U.S.C.
§ 1154(a)(1)(D)(i1)(IT). Despite this fast-approaching deadline, “[pJursuant to guidance from the
[State] Department on the suspension of routine visa services and implementation of P.P. 10014
and P.P. 10052,” no “additional diversity visa case appointments with [consular] posts” have been
scheduled since March 20, 2020. Defs.” Opp’n, Decl. of Aaron Luster, ECF No. 94-3 [hereinafter
Luster Decl.], 5. “[O]nly when a consular post reaches Phase Three of the Diplomacy Strong
Framework may the post resume diversity visa case processing, and only for cases that appear to
be eligible for an exception to P.P. 10014.” Id.

Thus, DV-2020 selectees are doubly doomed. Pursuant to the COVID-19 Guidance,
diversity visa selects who are imminently going to lose their eligibility to receive a visa are not
being treated as mission critical at those posts that have not resumed routine visa processing. See

8/7/2020 Status Hr’g Tr., ECF No. 78 [hereinafter 8/7/2020 Status Hr’g Tr.], at 19. And pursuant

2 Communications from consular offices, embassies, and the Kentucky Consular Center to visa applicants and DV-
2020 selectees reflect the execution of the State Department’s No-Visa Policy. See, e.g., Second Am. Compl., Gomez
v. Trump, 20-cv-1419, (APM), ECF No. 46, Ex. H, ECF No. 46-8 (“While the proclamation is in place, the issuance
of diversity visas is not permitted.”); id., Ex. O, ECF No. 46-15 (“We will not be issuing H-1B, H-2B, L, or certain J
visas . . . through December 31, 2020, unless an exception applies.”); Gomez PI Mot., ECF No. 53-11 9§ 21 (“We
contacted the Kentucky Consular Center, which reported that no interviews would be scheduled due to the travel
ban.”); id., ECF No. 53-24 q 14 (“Please be informed that L visas issuance is suspended due to Presidential
Proclamation 10052 until, at least, December 31st, 2020.”).

14
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to the State Department’s “No-Visa Policy,” the Department is not currently processing any
diversity visas, unless an applicant qualifies for an exception to the Proclamations, even at posts
that have resumed routine processing. See 8/27/2020 Arg. Tr. at 79-80; Luster Decl. 5.
However, the average DV-2020 selectee who did not receive her visa before April 23, 2020, does
not appear to be eligible for an exception: under the State Department’s latest national interest
exception guidance, diversity visas are not listed as among the categories of visas eligible for the
exception. See CAR 167-174 (listing the categories of visas eligible for national interest
exceptions); see also 8/7/2020 Status Hr’g Tr. at 18 (“[W]e are aware of . . . isolated cases of . . .
Diversity Visa selectees being granted the national interest exception, but those are -- those would
appear to be isolated cases.”).

Thus, it appears that, as things currently stand, the substantial majority of the remaining
43,000 diversity visas for this fiscal year will go unissued, and most of this year’s diversity visa
selectees will permanently lose their opportunity to immigrate to the United States through the
diversity visa program.’

G. Procedural Background

This matter involves four fully consolidated cases (Gomez v. Trump, No. 20-cv-1419;
Mohammed v. Pompeo, No. 20-cv-1856; Fonjong v. Pompeo, No. 20-cv-2128; and Aker v. Trump,
No. 20-cv-1926) and one partially consolidated case (only the merits of the first two arguments
raised in Panda v. Wolf, No. 20-cv-1907). See Am. Order, Gomez v. Trump, No. 20-cv-1419

(APM), ECF No. 79.

3 Selectees can always enter the diversity lottery again in future years, but with millions of applications submitted each
year for 55,000 slots, the chances they will hit the lottery twice are vanishingly slim. See Diversity Visa Program, DV
2016-2018: Number of Entries Received During Each Online Registration Period by Country of Chargeability, FY16—
FY18, U.S. DEP'T OF STATE, available at https:/travel.state.gov/content/dam/visas/Diversity-
Visa/DV Statistics/DV%20AES%20statistics%20by%20FSC%202016-2018.pdf.

15
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L Gomez v. Trump, No. 20-cv-1419

In their Second Amended Complaint, the Gomez Plaintiffs challenge Proclamations 10014
and 10052 and their implementation in a putative class action consisting of 23 named plaintiffs
across five subclasses representing the following five visa categories: family-based immigrant
visas, diversity immigrant visas, H-1B nonimmigrant visas, H-2B nonimmigrant visas,
J nonimmigrant visas, and L nonimmigrant visas. See Second Am. Compl., Gomez v. Trump, No.
20-cv-1419 (APM), ECF No. 111 [hereinafter Gomez SAC]. The named plaintiffs are nine family-
based immigrant visa sponsors, consisting of citizens and lawful permanent residents, who are
petitioning on behalf of foreign family members; seven diversity visa selectees for Fiscal Year
2020; and seven employers or organizations who either sponsor individuals for nonimmigrant
visas, sponsor nonimmigrant visa programs, or represent nonimmigrant workers. Id. 99 15-36.
The Defendants are President Donald Trump, Attorney General William Barr, the Department of
State, Secretary of State Michael Pompeo, the Department of Homeland Security, and Acting
Secretary of Homeland Security Chad Wolf. 1d. 49 37-42.

The Gomez Plaintiffs have two pending motions for preliminary injunctive relief. In the
first, they argue that Proclamation 10052 is ultra vires, violates the separation of powers between
Congress and the Executive Branch, and, in the alternative, that the statutory authority for the
Proclamation, 8 U.S.C. § 1182(f), violates the nondelegation doctrine. See Gomez P1 Mem. at 22—
32. They also argue that the State Department’s No-Visa Policy violates the Administrative
Procedure Act (“APA”) because, among other things, it unlawfully and arbitrarily engrafts the
Proclamations’ restrictions on entry onto the requirements for visa eligibility, thereby causing the
cessation of processing and issuance of visa applications for otherwise qualified visa applicants

now deemed ineligible for an exception. Id. at 33—38. Plaintiffs ask the court to preliminarily
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enjoin Defendants from implementing or enforcing Proclamation 10014 and 10052 against
Plaintiffs and the proposed classes pursuant to 5 U.S.C § 705 and the court’s traditional equitable
powers. See Pls.” Mot. for a Prelim. Inj., Gomez v. Trump, No. 20-cv-1419 (APM), ECF No. 53
[hereinafter Gomez PI Mot.]; Gomez P1 Mem. at 33, 45. In the alternative, Plaintiffs request an
order requiring the State Department to reserve unused diversity visa numbers for fiscal year 2020.
Gomez P1 Mem. at 45.
In their supplemental preliminary injunction, the Gomez DV-2020 Plaintiffs argue that the
State Department’s COVID-19 Guidance also violates the APA insofar as it does not adequately
explain its exclusion of 2020 diversity visas from the categories of visas eligible for mission critical
and emergency processing. See Pls.” Suppl. Mot. for Prelim. Inj., ECF No. 66 [hereinafter Gomez
Suppl. PI Mem.]. These plaintiffs seek an order enjoining the State Department’s application of
the COVID-19 Guidance to diversity visa applicants pursuant to 5 U.S.C. § 705 and the court’s
equitable authority. Id. at 7. They also incorporate by reference the claims asserted in Mohammed,
Aker, and Fonjong, and seek classwide relief directing Defendants to adjudicate their visa
applications notwithstanding the suspension of routine visa services at certain consular posts. /d.
at 1, 8-9.
In addition, the Gomez Plaintiffs ask the court to certify the matter as a class action with
the following subclasses:
a) Immediate Relative Parent Subclass—Individual U.S. citizens with an
approved immigrant visa petition for an immediate relative parent and whose
sponsored relative is subject to Presidential Proclamation 10052.
b) Preference Relative Subclass—Individual U.S. citizens and lawful permanent
residents with an approved immigrant visa petition for a relative in a preference
immigrant category, including a spouse, parent, child, or sibling, and any

qualifying derivative relatives, where the immigrant visa is “current” or will
become “current,” meaning visas are authorized for issuance abroad, while
2 2

17



Case 1:20-cv-01419-APM Document 123 Filed 09/04/20 Page 18 of 85

Presidential Proclamation 10052 is in effect, and whose sponsored preference
relative is subject to Proclamation 10052.

c) Diversity Visa Subclass—Individuals who have been selected to receive an
immigrant visa through the U.S. Department of State’s FY2020 Diversity Visa
Lottery and who had not received their immigrant visa on or before April 23,
2020, when the Presidential Proclamation 10014, later extended by Presidential
Proclamation 10052, took effect.
d) Temporary Worker Subclass—United States employers who have an
approved nonimmigrant visa petition for an employee or potential employee in
the H-1B, H-2B, or L-1 nonimmigrant visa categories; where the employee or
potential employee’s petition for nonimmigrant status has been approved for
temporary employment in the United States, and where the employee or
potential employee is subject to Proclamation 10052.
e) Exchange Visitor Program Subclass—Entities designated by the U.S.
Department of State as an Exchange Visitor Program sponsor for any category
of J-1 exchange visitors included in Proclamation 10052.
See Pls.” Mot. for Class Cert., Gomez v. Trump, No. 20-cv-1419 (APM), ECF No. 52 [hereinafter
Gomez Class Cert. Mot.], at 1.
2. Mohammed v. Pompeo, No. 20-cv-1856
The Mohammed Plaintiffs include 493 DV-2020 selectees and their derivative
beneficiaries, and the Defendants are President Trump and Secretary of State Pompeo.
Am. Compl., Mohammed v. Pompeo, No. 20-cv-1856 (APM), ECF No. 5,99 1, 2114-15. In their
pending motion for preliminary injunction, Plaintiffs argue that Defendants’ policies, procedures,
and practices suspending the adjudication and issuance of immigrant visa applications for Fiscal
Year 2020 diversity visa selectees and their derivative beneficiaries violate the APA, and warrant
mandamus relief. See Mem. in Supp. of Pls.” Mot. for Prelim. Inj., Mohammed v. Pompeo, No.
20-cv-1856 (APM), ECF No. 8-1 [hereinafter Mohammed P1 Mem.], at 15-23. Plaintiffs seek an

order: (1) requiring Defendants to reserve visa numbers for the Plaintiffs through the pendency of

litigation; (2) declaring Defendants’ policies, procedures, and practices suspending the
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adjudication of immigrant visa applications for the fiscal year 2020 Diversity Visa Program
unlawful; (3) setting aside Defendants’ implementation of policies, procedures, and practices
precluding issuance of visas for DV-2020 selectees and their derivative beneficiaries based on the
entry suspension promulgated in Proclamations 10014 and 10052; and (4) mandating Defendants
process Plaintiffs’ immigrant visa applications, schedule Plaintiffs for immigrant visa interviews,
and issue visas to eligible Plaintiffs. /d. at 26.

3. Fonjong v. Trump, No. 20-cv-2128

Plaintiffs in this case include 243 DV-2020 selectees and their derivative beneficiaries.

See Compl., Fonjong v. Trump, No. 20-cv-2128 (APM), ECF No. 1, 4 1. They are suing President
Trump and Secretary of State Pompeo. Id. Y 1091-93. The Fonjong Plaintiffs have filed a motion
for preliminary injunction and temporary restraining order, which raises identical arguments and
seeks the same relief as the Mohammed Plaintiffs’ motion. See Mem. in Supp. of Pls.” Mot. for
TRO & Prelim. Inj., Fonjong v. Trump, No. 20-cv-2128 (APM), ECF No. 70-1 [hereinafter
Fonjong TRO/PI Mem.].

4. Aker v. Trump, No. 20-cv-1926

The Aker Plaintiffs are 149 DV-2020 selectees and their derivative beneficiaries, and the

Defendants in this case are President Trump, Secretary of State Pompeo, and the State Department.
See Am. Compl., Aker v. Trump, No. 20-cv-1926 (APM), ECF No. 3 [hereinafter Aker Compl.],
44, 672-74. These Plaintiffs are situated in the following four circumstances:

(1) Those with issued, but expired immigrant visas; (2) [t]hose with

completed immigrant visa interviews, but who[se] immigrant visa

stamps were never issued; (3) [t]hose who completed all immigrant

visa processing at the [Kentucky Consular Center] and were

scheduled for or who were awaiting interviews; and (4) [t]hose who

were in the process of completing their immigrant visa packages

with the [Center], but who were then told all processing on their
cases had ceased.
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Pls.” Mot. for TRO & Prelim. Inj. & Mem. of P. & A. in Supp., Aker v. Trump, No. 20-cv-1926
(APM), ECF No. 4 [hereinafter Aker TRO/PI Mem.], at 15-16. In their motion for temporary
restraining order and preliminary injunction, the Aker Plaintiffs assert that the Proclamations are
ultra vires, the State Department’s implementation of the Proclamations violates the APA, and the
Proclamations and their implementations violate the Take Care Clause, the Due Process Clause,
and the Equal Protection clause of the Constitution. /d. at 38-55. They ask the court to:
(1) postpone the end-date of visa issuance for DV-2020 selectees to September 30, 2021; (2) enjoin
the State Department from suspending the issuance and reissuance of visas for the diversity visa
program; (3) enjoin the State Department from suspending visa adjudication for DV-2020
selectees; (4) order the State Department and the Kentucky Consular Center to complete
processing visas for DV-2020 selectees; (5) order the State Department to issue visas for
individuals who completed the interview process prior to the Proclamations; and (6) order the State
Department to reissue expired visas for Fiscal Year 2020 diversity visa selectees whose visas
expired before they could complete travel to the United States. Id. at 1-2.
In addition, the Aker Plaintiffs seek to certify the following class:

All individual diversity visa immigrant applicants and their

derivative beneficiaries whose diversity visas were issued prior to

Presidential Proclamations 10052 and/or 10014 taking effect, but

who were unable to enter the United States due to travel restrictions

and who have subsequently been unable to obtain reissuance of their

visas through the individual consulates of the Department of State

pursuant to the Presidential Proclamations.

See Mot. for Class Cert. & Supporting Mem., Gomez v. Trump, No. 20-cv-1419 (APM), ECF No.

84 [hereinafter Aker Class Cert. Mot.], at 2.
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5. Panda v. Wolf, No. 20-cv-1907

Plaintiffs in this case are 169 Indian nationals with approved H-1B petitions and their
derivative beneficiaries. See Compl., Panda v. Wolf, No. 20-cv-1907 (APM), ECF No. 1
[hereinafter Panda Compl.], at 21; see also 8/27/2020 Arg. Tr. at 54 (updating the court on the
number of Plaintiffs in this action). These Plaintiffs all were residing and working in the United
States under H-1B or H-4 status. See Pls.” Am. Mem. of P. & A. in Supp. of Their Mot. for a
Prelim. Inj., ECF No. 8 [hereinafter Panda PI Mem.], at 1. For various reasons they traveled to
India, and now must receive visas to return to the United States. /d. However, they allege that
Defendants, Acting Secretary of Homeland Security Wolf, Secretary of State Pompeo, and
Secretary of Labor Eugene Scalia, have been withholding the adjudication of their DS-160
nonimmigrant visa applications, which if approved would allow them to re-enter the country. Id.

The court has bifurcated briefing on the Panda Plaintiffs’ motion for preliminary
injunction, with the merits of their two overlapping claims being heard in this consolidated action,
and the merits of the non-overlapping claim and other non-merits defenses being considered
separately. See Am. Order, Gomez v. Trump, No. 20-cv-1419 (APM), ECF No. 79; Order, Panda
v. Wolf, No. 20-cv-1907 (APM), ECF No. 23. As relevant here, the Panda Plaintiffs argue that
Proclamation 10052 and its implementation are ultra vires, and that Defendants’ withholding
adjudication of Plaintiffs’ visa applications violates the APA. See Panda P1 Mem. at 25-35. They
seek an order (1) enjoining Defendants from applying Proclamation 10052 in adjudicating
Plaintiffs’ visa applications and determining whether they are admissible to the United States to
resume H-1B or H-4 status, and (2) directing the Secretary of State and the United States consulates
to process, adjudicate, and render final decisions on Plaintiffs’ DS-160 visa applications within

fourteen days. Id. at 40.
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II. LEGAL STANDARD

Motions for temporary restraining orders and preliminary injunctions are analyzed using
the same standards. See Dunlap v. Presidential Advisory Comm’n on Election Integrity,
319 F. Supp. 3d 70, 81 (D.D.C. 2018); Sterling Commercial Credit—Mich., LLC v. Phx. Indus. I,
LLC, 762 F. Supp. 2d 8, 12 (D.D.C. 2011). Requests for preliminary relief under the APA,
5 U.S.C. § 705, are also governed by the same standards. See Sierra Club v. Jackson, 833 F. Supp.
2d 11, 30 (D.D.C. 2012) (collecting cases).

These “extraordinary” remedies “should be granted only when the party seeking the relief,
by a clear showing, carries the burden of persuasion.” Cobell v. Norton, 391 F.3d 251, 258 (D.C.
Cir. 2004). To prevail on such a motion, the movant bears the burden of showing that: (1) “he is
likely to succeed on the merits™; (2) “he is likely to suffer irreparable harm in the absence of
preliminary relief”; (3) “the balance of equities tips in his favor”; and (4) “an injunction is in the
public interest.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7,20 (2008). Where, as here, the
federal government is the opposing party, the balance of equities and public interest factors merge.
See Nken v. Holder, 556 U.S. 418, 435 (2009).

Courts in this jurisdiction evaluate the four preliminary injunction factors on a “sliding
scale”—if a “movant makes an unusually strong showing on one of the factors, then it does not
necessarily have to make as strong a showing on another factor.” Davis v. Pension Benefit Guar.
Corp., 571 F.3d 1288, 1291-92 (D.C. Cir. 2009); see also Confederated Tribes of Chehalis
Reservation v. Mnuchin, No. 20-CV-01002 (APM), 2020 WL 1984297, at *6-7 (D.D.C. Apr. 27,
2020) (explaining that, though the sliding scale framework has been called into question, in the

absence of a D.C. Circuit decision overruling it, the approach “remains binding precedent that this
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court must follow”). The weighing of the four factors is within the district court’s discretion. See
Davis, 571 F.3d at 1291.
III.  LIKELIHOOD OF SUCCESS ON THE MERITS

A. Threshold Justiciability Questions

“[T]he ‘merits’ on which [a] plaintiff must show a likelihood of success encompass not
only substantive theories but also establishment” that the action is justiciable. Food & Water
Watch, Inc. v. Vilsack, 808 F.3d 905, 913 (D.C. Cir. 2015) (quoting Obama v. Klayman, 800 F.3d
559, 565 (D.C. Cir. 2015) (Williams, J.)); Brown v. FEC, 386 F. Supp. 3d 16, 25-26 (D.D.C.
2019). Defendants argue that there are three threshold impediments to this court’s review of the
merits of Plaintiffs’ claims: Plaintiffs lack standing, consular non-reviewability bars review of
their claims, and they lack a cause of action.

L Standing

“To establish standing, the plaintiff must show (1) [she] has suffered a concrete and
particularized injury (2) that is fairly traceable to the challenged action of the defendant and (3) that
is likely to be redressed by a favorable decision.” Elec. Privacy Info. Ctr. v. Presidential Advisory
Comm’n on Election Integrity, 878 F.3d 371, 37677 (D.C. Cir. 2017) (cleaned up). The plaintiff
“bears the burden of establishing all three